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HIS petition reſolves into a complaint againſt his Majeſty's 
Advocate, for a breach of the duty of his office, in re- 
| fuſing to bring a criminal. indictment before this Court 
at his inſtance, for his Majeſty's intereſt, againſt Colonel John 
Scor, and others, as guilty of bribery and corruption; in the e- 
lection of magiſtrates and counſellors for the burgh of Dingwall, 
at Michaelmas 1758, notwithſtanding he was required ſo to do by 
Sir John Gordon the petitioner. | 3 
Ihe reſpondent has had the honour of ſerving his preſent Ma- 
jeſty, and his Royal grandfather, in the office of Advocate of 
Scotland for ſeveral years; he has had the happineſs. of ſerving in 
this office, without an y complaint againſt himas unfaithful, or re- 
mils in his duty to his Sovereign, or to the Public. His attention 
and zeal in the proſecuting of public crimes, was never, ſo far 
as he knows, called in queſtion by any one, excepting Sir John 
Gordon. 5 5 b 
Hie muſt acknowledge, that he is the leſs moved with this firſt 
complaint againſt him, that it chmes from a perſon who ſtands 
marked upon the records of the Privy Council, as the author of 
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1 moſt e Aden complajne . to chis burrow of Dingwa all, 
_ againſt the reſpondent's predeceſſor in office, and the preſent 
a for R General of England all of them eminent 
the pub ic ſervice at that time, and (till more eminent in the 
ſtatlöns which they now hold: And the reſpondent hopes, 
and is willing to believe, that this complaint, as well as the for- 
mer, proceeded from no other cauſe but merely from the cha- 
grine of one, who, being diſappointed in his plan of ſerving his 
country in parliament, ſeeks to puniſh all his adverſaries by 
whoſe means he was-thus diſappointed ; and, in this view, makes 
his complaint againſt the officer of the Crown, for not adopting 
his mode of proſecution by an indictment at the King's inſtance, 
which he has no right to demand, and which never was demand- 
ed, at leaſt never granted in any caſe of the like nature. 

When the petitioner firſt brought his action in the Court of 
8 againſt Colonel Scot, and others, for reducing the election 
of the magiſtrates and counſellors. of the burgh of Dingwall, 
made at Michaelmas 1758, upon the head of bribery and cor- 
ruption, the reſpondent aſſiſted him as a private counſel. The 
petitioner has often been pleaſed to acknowledge the ſervices 
of -the reſpondent, in obtaining the. reduction of that election. 
This muſt remove every ſuſpicion, even from the petitioner's 
own mind, of the reſpondent's not viewing bribery and corrup- 
tion as offences molt dangerous to the conſtitution, or of his be- 
ing influenced in any part of his duty, by reſpect to Colonel Scor, 
or any perſon whatſoever. 

It is certain, that the Court of Seſſion found that the election 
was brought . about by means of bribery and corruption ; but it 
18 equally certain, that the Court reſuſed to find: the bribery 
and corruption proved againſt the particular perſons charged 
as guilty of thoſe illegal practices. What was the particular 
Import of the evidence, the reſpondent will not pretend 
to determine, neither can your Lordſhips; for it is not in 
Court. 

This judgment of the Court of Seſſion moved the petitioner 
to bring a criminal action in the. ſame Court, at the inſtance of 
the former complainers, againſt Colonel Scot, and the other de- 


fenders, 
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ſenders; in the former action he concluded for the penalties and 
disfranchiles inflicted by law upon perſons convicted of bribery 
and corruption; and, tho! the proof of the bribery and corrup- 
tion taken in the civil action was then recent, it did not occur 
to the petitioner, or to any of his counſel, that he had a title to re- 
quire his Majeſty's Advocate to take up that criminal proſecution 
at his inſtance for his Majeſty's intereſt. It was ſufficient for 
obtaining full reparation to the party injured, and to public ju- 
{tice, if the action proceeded at the inſtance of the private party, 
with concourſe of his Majeſty's Advocate. Such concourſe was 
accordingly granted by the reſpondent's predeceſſor, agreeable 
to the unitorm and eſtabliſhed practice in all ſuch cafes, and the 
action proceeded upon that footing. But, upon a plea to the 
juriſdiction of the Court, fully argued by pleadings and infor- 
mations, the Court diſmiſſed the action as not competent to their 
juriſdiction. Wo 

The judgment was generally approved of, becauſe it was held 
a fundamental part of the conſtirution, to preſerve the juriſdic- 
tions of the civil and criminal courts ſeparate and diſtinct ; and 
it was thought, that the ſubjects of this part of the united king- 
dom, ought to have their trial tor crimes and offences, eſpecially 
thole of a political nature, before the criminal court, by a jury of 
their country, which they could not have before the civil 
court. | | 

It is believed, that Sir Fohn Gordon was adviſed by his counſel 
to acquieſce in this judgment; but his opinion, in matter of law, 
happened to differ from the opinion of his counſel. He could 
not be diſſuaded from preferring an appeal to the Houſe of 
Lords againſt the judgment of the Court of Seſſion. 

The reſpondent being at London in February 1762, had ſome 
correſpondence with the petitioner upon the ſubject of this ap- 
peal ; and likeways upon the nature of the proſecution propoſed 
before the Court of Juſticiary, in caſe the Houſe of Peers ſhould 
affirm the decree of the Court of Seſſion; and, in that view, the 
petitioner endeavoured to perſuade the reſpondent to take up 
the criminal proſecution at the King's inſtance. This the reſpon- 
dent from the beginning declined, as without precedent in any 
caſe of the like nature ; and he further conſidered, that if he, 
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who had bore ſo great a Port in the civil action of reduction, as 
counſel for Sir Fohn Gordon, were to adopt this unprecedented 
meaſure, it might afford the ſtrongeſt ground of complaint a- 
gainſt him for an unneceſſary and undue exertion of the power of 
his office. And, after various converſations with Sir John upon 
this ſubject, the reſpondent, in anſwer to a card from Sir John, 
7th February 1762, wrote to him in theſe words : In ſuch a caſe. 
«* as the preſent, no advocate would proſecute in the Court of 
cc Juſticiary at his own inſtance, and Sir John cannot be ſerious 
«© in blaming the preſent advocate for refuſing it.” 
Notwithſtanding of this peremptory anſwer, Sir John continued 


to haraſs the reſpondent with various cards and written meſſages 


upon the ſame ſubject, both before and after his appeal was diſ- 
miſled by the houſe of Peers; ſome part of theſe meſlages is ſta- 
ted in the petition, but not produced, and the reſpondent thinks 
it unneceſſary to trouble the Court with a more full recital of 
them. If the petitioner had ſeriouſly intended to proſecute the 
criminal action, he would not have delayed one day after the 
judgment of the houſe of Peers; and every counſel in Scotland 
would have adviſed him, that a criminal libel at the inſtance of 


any party having intereſt, with concourſe of his Majeſty's Advo- 


cate; was equally effectual for obtaining the ends of private and 
public reparation, as if it had been purſued at the inſtance of his 
Majeſty's Advocate: But, inſtead of this, Sir John ſuffered the Cir- 
cuit-courts in ſpring 1763 to paſs over; and, upon the reſpondent's 
return to Scorland, he again attacked him with a new requilition, 
dated April 14. but not preſented to the reipondent until the 
month of June 1763, to which he made the anſwer recited in the 
petition, bearing date the 15th of that month. If the petitioner 
had fully weighed the import of all his former meſſages and ap- 
plications, he would not have been ſo much ſurpriſed with the 
ſtyle and matter of that anſwer. 

The reſpondent, in the courſe of this correſpondence, percei- 
ving that Sir John was abſolutely unacquainted with law-buſineſs, 
particularly in his ſuppoſing that the proof produced in the civil 
action was to be taken as probatio probata, before a jury, had often 
expreſſed his ſurpriſe that Sir Fohn, if not ſatisfied with the re- 
ſpondent's anſwer, did not take the aſſiſtance of his counſel, in 
lay ing 
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laying his caſe, and the grounds of his demand, before the re- 


ſpondent, according to the conſtant courſe of practice: But no 


counſel ever ſpoke to the reſpondent, or ſignified an opinion dif- 
ferent from what he had given by the above anſwer. EE 
And indeed it is obvious, that Sir John could find no counſel 
of this country to ſupport a demand which he had no right to 
make, and which no Advocate of Scotland ſince the Revolution 
would have granted in ſuch a caſe. x 
Accordingly Sir John acquieſced, for a whole year, in the an- 
ſwer which the reſpondent had given. This diſplays the conduct 
of the petitioner in a very ſtrange light; at laſt, upon the 
4th July 1764, he ſent a note of his own writing, by John Hay wri- 
ter in Edinburgh, which he read to the reſpondent in the Seſſion- 
houſe, in theſe words: I want to know whether the Lord Ad- 
« vocate will concur as a proſecutor with me in criminal letters 
to be raiſed againſt Colonel Jon Scot and others, for bribery at 
„ the Dingwall election? Or, 246, if he the Lord Advocate declines 
« concurring as a proſecutor, will his Lordſhip adhibit his con- 
* courſe to a proſecution at my inſtance ſolely? and does his 
« Lordſhip underſtand, that, by giving ſuch concourle to me, he 
„ gives it to a perſon having a proper title and intereſt to carry 
© on the atoreſaid proſecution?” 4 en 
To the firſt of theſe queries the reſpondent had already given 
his anſwer; and to the ſecond he could give no anſwer, as Sir 
John had never laid before him his title and intereſt to carry on 
the proſecution; but he told Mr Hay, That ic belonged to Sir 
FJobhn's counſel to adviſe him whether he had a title to proſecute 
* or not;“ and referred him to his former anſwer, which promi- 
ſed the Advocate's concourle to any party having intereſt to pur- 
MA the import and effect of which his counſel could well ex- 
plain. | | 
By this time, ſix years had elapſed from the committing of the 
offence, which Sir John appeared fo zealous to prolecute. From 
his laſt meſſage it ſeemed, that all he then wanted, was to know 
whether the reſpondent would adhibit his concourſe to a pro- 
ſecution, at his Sir John's inſtance as a private party having a proper 
intereſt to purſue. In this view, the courſe proper for him to have 
followed, was extremely obvious. If he wanted the reſpondent's 
| B - { 2::6h9gaut .2. onion 


opinion upon the raſſicioney of his title, it was his buf neſs to lay 
his caſe and the grounds of his title before him. But the more 
obvious and natural method, was to take the opinion of his own 
counſel upon that head; and if they were of opinion, that 
he had a proper intereſt as a private party, the reſpondent, 
in conſequence of his former anſwer, and in courſe of his office, 
mult have given his concourſe. But, inſtead of following either 
of theſe methods, Sir John dropt all further proceedings, and 
ſuffered the matter to lye over for one year longer, and then 
preſented this petition to your Lordfhips, complaining of the re- 
ſpondent's conduct, and praying your Lordſhips to find chat 
“ he has done wrong in refuſing his inſtance to the proſecution 
« demanded, and in conſequence eee to make ſuch order as 
4 to your Lordſhips ſhall ſeem juſt.“ | 

When the petition was preſented to your Lordſhips, you did 
not ſeem to think, that it required any anſwer upon the part of his 
Majeſty's Advocate, and no order was made upon him to give in 
anſwers ;. but, after ſome time ſpent 1 in tearching precedents and 


records, the reſpondent thought it his duty, in a matter reſpect- 


ing the legal powers and exerciſe of his office, to offer theſe an- 
ſwers to the Court. 

From the latter part of the petitioner's conduct ſince the 4th 
Fuly 1764, the reſpondent muſt pretume, that he has been ad- 


viſed by his counſel, that he neither had a proper title nor inte- 


reſt in his own perſon as a private party, nor could procure any 
other perſon having ſuch intereſt to carry on the proſecution. 
And indeed there ſeems to be too much ground for believing that 
this was the original reaſon of his prelling the reſpondent fo 
much to adopt the proſecution at his inſtance, for his Majeſty” 8 
intereſt. For, by the Statutes of the 2d and 16th of Ges. II. up 
on which his criminal libel in the Court of Seſſion was laid, he 
offence of bribery and corruption is deſcribed, and certain pecu- 
niary penalties and disfranchiſes are impoſed, but under a limita- 
tion, that no perſon ſhall be made liable to theſe penalties and 
disfranchiſes unleſs proſeoution be commenced within two years 
by the firſt ſtatute, and one year by the laſt. 

In this view of the caſe, Sir Jom can be conſidered in no 
other light than if he had given a private information to the 
Advocate, ſupported by ſufficient — that the offence of 


bribery 
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bribery and corruption had been committed five or ſix years: 
ago in the election of magiſtrates and counſellors of any burrow 
in Scotland. In: tach:a cate, can it be maintained, that, after 
this ſuppoſed bribery and corruption had been ſo long known 
to every party intereſted, and when no private. proſecutor did 
or could appear by reaſon of the limitations of the Starures, it 
was the duty of his Majeſty's Advocate to have adopted ſuch 
proſecution at the King's initance ? Can Sir John ſay, that he is 
adviſed by his counſel of any inſtance or precedent of ſuch pro- 
ſecntion ? Can he give it as their opinion, that ſuch proſecution: 
for offences on ſtatutes, which limit the action to one or two years, 
would have been competent at the inſtance of his Majeſty's 
Advocate ? Would it not be moſt alarming to the Commons of 
this kingdom, if ſuch proiecutions, which reſpect the elections 
of members to parliament, and are ſo much mixed with po- 
liticks and party, ſhould be found competent at the King's 
inſtance for the courſe of 4o years? In the particular ſituation 
in which the reſpondent ſtood as the private counſel of Sir Johr 
Gordon, would it not have carried the ſtrongeſt appearance to 
the world, and to Colonel Scor, that he had proftituted the 

wer of his office to the political reſentment of a client? 
Would Sir Fobr's profeſſed zeal for the conſtitution have protect- 
ed the reſpondent from the higheſt cenſure for ſuch a conduct? 
For if it is in the power of an Advocate, or Attorney-general, up- 
on private informations, to rake into election matters, and to 
bring criminal proſecutions for bribery and corruption at the 
King's inſtance, wherever, and againſt whom they think proper, 
at the diſtance of many years after all parties intereſted had ac- 
quieſced, or, which is the ſame thing, had fallen from their title 
and intereſt to purſue, by the limitations in the ſtatutes in that 
behalf; if theſe things are in the power of an Advocate or At- 
torney-general, the conſequences would be indeed alarming to 
every lover of the conſtitution; and the prerogative of the Crown, 
ſo uſed by its officers, would prove an engine in matters of elec- 
tion, more dangerous to the independency of pailiament than 
any yet hitherto apprehended. | 1 

Moved by ſuch conſiderations, could the reſpondent act in a- 
ny other way than he did? he refuſed: to adopt the proſecution- 
| | | | at 
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at the King's inſtance, but he left it to Sir John, or any other pri- 

vate party who ſhould be adviſed that they had a proper intereſt, 
to proſecute the bribery and corruption, either upon the ſtatutes . 
or.at common law; and at the ſame time, he offered his concourſe, 
which, ſuppoſing the action to be competent, was equally ſuffici- 


ent for obtaining all the ends of private and public reparation, 


as if the proſecution had been at the inſtance of the Advocate 
for his Majeſty's intereſt : Nay more ſo, becauſe, in the firſt caſe, 
the private party intereſted would have been maſter of his own 
action, and intitled to the penalties, coſts, and damages, which 
could not have been the caſe if the proſecution had been carried 
on at his Majeſty” s inſtance. 

The petitioner ſays, ** That the reſpondent's refuſal to adopt 
ce the action at the King! s inſtance, was an abſolute denial of the 


aid of his office, in the only ſhape in which it could be effec- 


* tual to the petitioner to inſure a trial; for that he well knew, 
* that, in the criminal action, when brought before the Court of 
« Scion, one of the ſtrongeſt defences inſiſted on for the defen- 
« ders was, the want of a proper title in the purſuers to carry on 
„ ſuch action at their inſtance, with concourſe only of the King's 
„Advocate; and that it was then ſtrenuouſly maintained, that 
„ bribery was a public crime which no private perſon could pur- 
* ſue, and conſequently, that it could only be proſecuted at the 
« inſtance of his Majeſty's Advocate ad vindictam publicam. 

The reſpondent was not preſent in the Court of Seſſion when 
that action was argued. If the plea here mentioned was inſiſted 
in by the defenders in that proceſs, he might lay it was an abſurd 
one; for tho? all crimes are public, and may be purſued in vindic- 
tam publicam, yet, in ſo far as private parties are hurt or injured 
thereby, the prolecution is competent to them, with concourſe of 
his Majeſty's Advocate; and the proſecution for bribery and cor- 
ruption, is ſo far from being conſidered as peculiar to his Majeſty's 
Advocate ad vindictam publicam; 'that, on the contrary, the ſtatutes 
above reterred to declare it a popular ation; and further declare, 
that the penalties may be recovered by any perſon. who ſhall in- 
form and ſue for the ſame. And if it ſhall be ſuppoſed that thoſe 
ſtatutes' do not ſuperſede the proſecution of this offence at com- 
mon law, {till it 1s clear, upon. every principle in the common 

law, 
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law, that any party hurt or aggrieved by ſuch offence, may pur- 
ſue the action with concourſe of his Majeſty's Advocate, for pri- 
vate and public reparation. And accordingly, it appears, that 42 
the Court of Seſſion paid no regard to this plea in the criminal | 
action that was brought before them, but diſmiſſed the action 
as not competent to their juriſdiction. At any rate, before Sir 
John exhibited this complaint againſt, the Advocate, he ought to 
have brought his action, with the concourſe offered, which nei- 
ther would have occaſioned expence nor delay; and if it was diſ- 
miſſed as not competent to a private party, then he would have 
had beiter ground to have returned to the Advocate, and demand- 
ed that the proſecution ſhould be carried on at his inſtance. 
He ſays, That the offer of concourſe was not made to Sir 
« John nominatim, but to any perſon having intereſt; ſo that it re- 
« mained doubtful, whether the reſpondent ever meant to grant 
« his concourle to Sir John, as a PE having a proper title to 
% 1 

But whoſe fault is it that "he point n doubtful? Did 
the Advocate ever refuſe to take the nature of Sir John's title 
under his conſideration? or did Sir John ever preſent any libel 
to him for his concourſe, or ſliow him the opinion of any lawyer 
that ſuch libel was competent to him? Sir John having expreſſed 
ſome diffidence of his own title, if the Advocate had limited his 
offer of concourle to Sir John himſelf, it might have been ineffec- 
tual, but he intended no limitation upon the right of any pri- 
vate party whatever, and therefore offered his concourle to xd 
party having intereſt to purſue. 

The petitioner ſays, © He thinks it is his duty * to, inſiſt, 
„that the perſons guilty be. br ought to trial before this High 
«« Court; for that, without ſuch trial, every candidate may ſcat- 
* top bribery and corruption among the electors, with impunity.” 

This is a very extraordinary propoſition, when the ſtatute law 
of the realm has cnacted ſuch ſevere penalties againſt that offence, 
and has given the action to any perſon who ſhall ſue or proſecute 
within the time limited by the ſtatute. If the private parties in- 
tereſted neglect ſuch proſecution, the King's Advocate cannot 
bring it upon the ſtatute. He doubts much whether a proſecu- 
tion would thereafter be competent, to him at common law. He 

does 
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does not know what the nature or eenckullbe of that proſecu- 
tion ought to be, becauſe he can difcover no example or prece- 
dent of it; and, at any rate, he is ſure, froth the conſiderations 
already ſuggeſted, that, by ſuch a precedent, he would turn his 
office into an engine of power in influencing elections, which 
no friend to the liberties of this country would with to fee. 

The petitioner lays down the fort of criminal procedure in 
this country, and very juftly obſerves, <* That no profecution 
can be carried on without the intervention of his Majeſty's 
« Advocate, either profecuting at his own inftance, or giving 
his concourſe to the proſecution of a private party; 
“ and that he cannot arbitrarily withhold the aſſiſtance 
« of his office in either of theſe ſhapes, according as the nature 
% of the offence ſhall demand; and that if he does ſo without 
„„ ſufficient reaſon, your Lordſhips will interpofe your autho- 
« rity.” 

The reſpondent hopes he never will do any thing arbitrary ; 
but he muſt execute his office according to his oath, and to 
what he apprehends to be his duty. The petitioner's own pro- 
poſition does admit, that the reſpondent has done nothing arbi- 
trary in this cafe, becauſe he always offered his concourſe to any 
private party having intereſt to purſue; and it is not alledged 
that he refuſed to adhibit that concourſe to any libel profferred 
to him, in the name of Sir John Gordon, or of any other perſon. 

But the petitioner, departing from his own fundamental pro- 
poſition, attempts to maintain, That any private informer of 
a crime, offering ſufficient evidence in ſupport of his in forma- 
* tion, and to pay the expence of the proſecution, has a right 
« to demand of the King's Advocate to proſecute that crime for 
« his Majeſty's intereſt; and that if he refuſe, upon complaint, 
Cie your 3 may compel him to carry on ſuch proſe cu- 
66 tion.“ 

To the feſpondent this is a very new doctrine, and he believes 
that it will appear equally new to your Lordſhips. He cannot 
think it is the opinion of any of the learned counſel who ſign 
the petition: If it were, they certainly would have been able to 
have ſupported their opinion, by the authority of ſome one writer 
upon our Law, or of ſome one precedent from the Records of 

this 
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this Court, For, che ocenſfions of the compulſitory here polnt- 
ed at, if it had been underſtood to be competent, have been in- 
mumerable. The refpondent, after looking into all the books of 
the law, and the Records of this Court, cannot find the leaft 
ſoumdation for what is here maintained by the petitioner. It ap- 

_ pears to him, to have a direct tendency to transfer the vindicta pu- 
blica, from the King and the officer of the law intruſted by him, 
to every private informer in the firft inſtance, and to your Lord- 
ſhips ultimately by way of review. There is nothing more fix- 
ed in the aw of this country, than that the proſecution of all 
crimes ad vindictam publican, belongs to the King, and to his Ad- 
vocate, acting by his authority, and for his intereſt. Hence it is, 
that all ſuch actions are under his power and control, to be in- 
fiſted in, or deſerted as he fees cauſe. No Lawyer of this coun- 
try, has ever ſuggeſted the leaſt doubt of the Advocate's power 
of deſerting the diets of all actions brought for his Majeſty's inter- 
eſt; and no inftance appears, or can be faggeſted, of your Lord- 
ſhips interpoſing your authority to ftop this part of the execu- 
tion of his office. If then he is maſter of every ſuch action 
brought at his inſtance, and may deſert it when he ſees cauſe ; 
how can it be maintained, that any private party can, by your 
Lordſhips authority, compel him to take up, and proſecute ſuch 
action? , | 
By the act 8vo Anne, cap. 16. the Juſtices of Peace, Sheriffs 
and Magiſtrates of Royal Boroughs, within the reſpective coun- 
ties, are ſeverally required to meet twice in the year, in order to 
receive ſuch informations as ſhall be offered to them, concern- 
ing matters criminal to be tried in the Circuit Courts, and to 
make up particular accounts of ſuch criminal facts happening 
within their reſpective bounds, as are to be tried before the re- 
ſpective circuits, containing the names and deſignations of the 
offenders, facts committed, with the circumſtances of time, place, 
and others, that they may ſerve to diſcover the truth; contain- 
ing alſo the names and defi ignations of the witneſſes, and writs 
that are to be made uſe of at the trials. Theſe informations are 
appointed to be ſigned by the Juſtices, Sheriffs, Magiſtrates of 
Boroughs, and their'Clerks, reſpectively, and to be tranſmitted 
to the [Lord Juſtice Clerk, or his deputies, 40 days before hold- 
ing 
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ing the Circuit: Courts; that being given to her Majeſty's Ad- 
vocate, or ſuch as diſcharge that truſt in Scotland, libels and in- 
dictments may be raiſed and executed againſt parties, aſſizers and 
witneſſes, according to the form of law and cuſtom. 

« Provided, nevertheleſs, that nothing in this act contained, 
« ſhall be conſtrued to reſtrain her Majeſty's Advocate, or his ſuc- 
„ ceſlors in office, or any perſon or perſons, to inform and proſe- 
cute any criminal action or cauſe, in the ſame way and manner, 
« as is in ule to be done before the Juſticiary Court at Edinburgh.” 

This is the courſe of making preſentments of crimes for trial, 
in all the counties of Scotland, except Edinburgh, and the two ad- 
jacent counties, which are annexed to no circuit, but remain un- 
der the juriſdiction of the Court of Juſticiary at Edinburgh. And 
in theſe three counties, preſentments are made by way of infor- 

mation to his Majeſty” s Advocate, - by the reſpective Magiſtrates 
within theſe counties, from time to timè, as crimes occur. And 
it is well known to your Lordſhips, and to every perſon conver- 
ſant in the law of this country, that theſe preſentments or infor- 
mations ſo tranſmitted to his Majeſty's Advocate, do not tie him 
down to proſecute every matter ſo preſented, as a public crime. 
It would be attended with the moſt diſagreeable conſequences to 
the ſubjects, if every ſuch preſentment or information behoved 
neceſſarily, and without any controul, to pals to a criminal in- 
dictment. But it is well known to your Lordſhips, that the law 
and conſtitution of this part of the United Kingdoms, eſtabliſhed: 
by immemorial uſage, has veſted that controul in his Majeſty's 
Advocate, who, after examining the preſentments or informations, 
and the evidence upon which they are founded, may either 
raiſe his criminal libel or indictment thereupon, for his Majeſty's 
intereſt, or refuſe ſuch proſecution, or, by following a middle 
courle, leave the ſame to be tried before the inferior courts, as 
the nature of the cale, and the evidence laid betore him, may re- 
quire. of 
Such refulal to proſecute: upon preſentments or infa ius, 
by the inferior magiſtrates occurs every day; but no one ever 
heard that inferior magiſtrates had a right to inſiſt that his Ma- 
jeſty's Advocate ſhould proſecute, and, in caſe of his refuſal, to 
apply to your Lordſhips, to compel him to undertake ſuch pro- 
* | ſecution, 
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ſecutlon; and ſurely Sir John Gordon, as a private informer, can 
have no better right to make ſuch demand upon the Advocate 
or your Lordſhips, in this caſe, than a ſheriff, juſtice of peace, or 
magiſtrate of a burrow has in the other caſe. | 

And indeed the petitioner's doctrine, would introduce a train 
of conſequences, very new and extraordinary in the law of Scor- 
land; for if your Lordſhips have power, upon the ſuggeſtion of 
a private informer, to order the King's Advocate to proſecute 
for his Majeſty's intereſt ; it muſt neceſſarily follow, that, upon 
the like ſuggeſtion, by any of the ſubjects againſt whom ſuch 
proſecution is commenced, your Lordſhips would have the like 
power to order him to deſert the dyer, and deſiſt from fuch proſe- 
cutions. Such a doctrine would, of neceſſity, introduce a new 
courſe of procedure before this Court, unknown in the law; 
and unknown to us and our anceſtors. Your Lordſhips can 
only judge upon a criminal libel or indictment, brought before 
you by a private party having intereſt, with concourſe of the 
King's Advocate, or brought at his inſtance for his Majeſty's 
intereſt ; but you have never in any inſtance exerciſed a power 
of judging in a previous plea, concerning the propriety of the 
Advocate's inſiſting in, or refuſing to inſiſt in any libel or in- 
dictment, In ſuch previous trial, the Court behoved neceſlari- 
ly to enter into the conſideration of the nature of the crime, the 
import of the evidence, the credibility of the witneſſes, and the 
whole other circumſtances of the caſe, and all this when the de- 
fender is not preſent. And thus you would in effect pronounce 
judgment in the cauſe, before there was indeed a cauſe depend- 
ing. Trials by precognition, were in ſome caſes practi- 
ſed by the privy council of Scotland, but are expreſly prohibited 
in the commillion erecting the court of juſticiary into its preſent 
form. Sir George Mackenzie, tit, Juriſdifiun of the privy council, Par. 6. 
In ſhort, the courſe of criminal procedure reſulting from the 
petitioner's doctrine, behoved neceſlarily to transfer the conduct 
of prolecutions in vindictan: publicem, trom the King and his officer 
to your Lordfhips, which you cannot deſire, becauſe it is con- 
Nos. to law, and in no reſpect neceſſary for the public in- 
rereit, 
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The petitioner talks of the powers of the Advocate's office, as 
implying a power to diſpenſe with the laws, contrary to the 
claim of right: The reſpondent venerates the claim of right, as 
much as the petitioner does; but the petitioner will find no ſuch 
power contained, or implied in the nature of the office of Ad- 

. vocate, as above explained. The King's prerogative, in pro- 
ſecuting all crimes in vindictam publicam, and the powers of the 

public officer, to whom he commits the conduct of ſuch proſe- 
cutions, is part of the public law and conſtitution of this part 
of the kingdom: Theſe powers cannot be arbitrarily exerciſed by 
that officer ; he holds his office during the King's pleaſure ; and, 
upon a complaint againſt him for abuſe committed in his office, 
preſented by any of the ſubjects to the King in Council, he may 
be diſmiſſed from his office, and redreſs may be obtained againſt 
every ſort of wrong which he is capable to commit, whether 
from 1 ignorance, or from a wilful tranſgreſſion of his duty. But 
as there is no inſtance upon record, of your Lordſhips interpo- 
ſing in the manner prayed for in this petition, ſo the reſpon- 
dent apprehends your Lordſhips will not incline to aſſume ſuch 
powers. Many inſtances have occurred in this Court, as 
well as in the Courts of Seſſion and Exchequer, of recom- 
mendations to the King's Advocate, to proſecute particular 
offences, ariſing or falling occaſionally under the obſervation 
of the judges in the courſe of their other procedure, and 
. due attention has always been, and will always be paid to 
ſuch recommendations ; but no inſtance occurs upon the re- 
cords of any of thoſe courts, of ſuch proſecutions being or- 
dered by authority of the courts. If it is proper that the 
office of Advocate requires to be limited in its legal powers, 
this can only be done by authority of Parliament, and whenever 
the ſubjects find that theſe powers are abuſed, they will not be 
ſo far wanting to themſelves as not to ſeek for ſuch redreſs. 

The petitioner quotes the act of ſederunt 31ſt Fanuary- 1633, 
anent the Advocate*s concurrence in improbations, where the Court of 
Seſſion interpoſed in a caſe where the Advocate had refuſed to 
give his concurrence to two bills for raiſing ſummons of impro- 
bation and reduction, at the inſtance of the Earl of Abercorn and 


James Inglis againſt their vaſſals, And ordained the Advocate to 
ub 
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ee ſabſcribe the ſaid bills, according to the general order and 
« practick obſerved in this judicature. _ | 
The proceſs of improbation and reduction is in its nature a 
civil action, eſſential to the ſecurity of the land rights and title- 
deeds of the ſubjects; and though it may conſequentially bring 
on a trial of actual forgery, that could be no reaſon for the 
King's Advocate's denying his concourſe to a general proceſs 
introduced for the ſecurity of the whole ſubjects. How this can 
apply to the preſent caſe, is ſubmitted to your Lordſhips : Here 
the concourſe of the Advocate, inſtead of being refuſed, was prof- 
fered, and the complaint now offered againſt him, is, that he 
would not go further, and proſecute the action in his own name 
at his Majeſty's inſtance. | 
Ihe petitioner ſays, that in crimes of an occult nature, the 
private party intitled to purſue may himſelf be a material evi- 
dence; and unleſs the King's Advocate purſue at his inſtance, 
the criminal may eſcape. -If in ſuch cafe, the Advocate ſhould 
refuſe his inſtance when his concourſe would be ineffectual, and 
thereby ſuffer occult and heinous crimes to remain unpuniſhed, 
it might well be urged that there lay a ſufficient cauſe of com- 
plaint againſt him to the King in council; but the petitioner 
puts an imaginary and improbable caſe, in order to ſhew the 
neceſſity of a new and unprecedented remedy. The petitioner 
cannot pretend that this obſervation applies to his caſe. There 
were no leſs than three complainers in the criminal libel exhi- 
bited in the Court of Seſſion. Sir John, by his laſt requiſition, 
ſeems now to offer himſelf as the private proſecutor; any one is 
ſufficient ; none of them are neceſſary witneſſes ; and he ſtates 
the evidence in his petition to be as clear as ſun-ſhine ; ſo that 
there could be no reaſon for the Advocate's adopting the action 
at 3 inſtance, from any ſuch apprehenſion as is here ſug- 
geſted. 


In reſpect whereof, Oc. 
JA. MONTGOMERY. 
DAV. DALRYMPLE, Junior, 


e - 
N - *4; _ _— " — 9 N — 2 — 4 * 0 4 
5 Wy br add; * 2 n * ps T nt Wee * d Ly” * 2 wo 
at . 2 9 7 ys "3% 1 ” . 
oY 4 * * » * 


rr 
wb 
75 
# 
a 
* 
— 
* 
* 


2 
* 
: 
7 
_ 


n 


£ © 
4 5 : 
* * 
* * . 
* v K 
% 
* 
= % 
. 
= * 
W. * o o 
” 
« 
— 
8 - * 
3 4 » 
\% 1 
. 
* x 
- * * > 
* F p 4 
— 
' 1 a of 
* $ 4 FR 
1 Ll 
4 5 * 
* * 
. * * 
wy 
* 
s *s 7 
* io N - 
© * 
g 8 o - * 
" 
P - 
= * * * . £7 » * ” 
* 4 0 = P 4 * * * a * A. m * ; w # « 
. 
1 — 
— 
* 
. 4 5 
* $ 1 
1 A. 
„ 
" 
- - 
* » 2 
, 
. * > PY . 
IRE * . :, - FA : 
1 N - * f 
1 1 * 
ET. -:.- e pup 2K = „ 
5 4 "ol 
1 % 4 — ” ; Er : 
; * 
. K * 


< Sy — — av 
rr 


